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AdA FAT ZA= oA, 259 of7]7F okt AYAEeIY AdE S8 AU 24 o=
ol HAHEA ST e Eiltke 7AWV 4| e shal, ARLAE Jtke oi7|= S, A
o2 AEsRAL ke Wi SRt off ZARN:E ob T flet] Aol A &2 A=
gk, 2= u A slolizle ik, Azt stell Hiek Ade AA = 3t=A] obd AL

FEueke] Mol Hiet viTe @ whet vhd Aol 3

71§12 710] YoM AlddA Y] £4E B 7 Hé‘fﬁﬁ}% Zlold. 741%“3741—‘5 wHEbA &2 29l Hld
A7 ofell © Yot AldE sk Aol Al =3
oy, A o] AR A o] v ofsitts vl I Al
QL 740 o] FojAof Zatef Al IHAA AAUATE LT = Jlth= A|HE el i,

B AAAAG 28 EAE L&, T, VIS S FAAR] SAS dorPE sl o) 34 =
e 92 AddA Y =l ‘%35{3 ) 2]7] wizoll AlGF=l =) S AL T =
B L2t o2 At A Q] 8ol F-8517] sl Al Aol F3teke AlmuE BIRS)
of 215 Aol A of A A Z%HH wAlE 4 oY HeAd STkl kY 2y tiEE A
2HH] drbEol wEal glof A1 Aol 11 71Eo] of §A| #1820 tsiA = okl He] lot”
ALLAZH = AU shol defhs Al gaut Al o) Z84] 5ol tis A2t o] B57) o
BA ol FoARIEA] &, AR Aol Ak Aol tigt Aztde et ReA7t 7HE s Ed A
o Zoltt,
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A o] WXl fobi= oLk, oiEUE igolet e © ALEE V|RE
é%@% I AR A5z A 25 el Slsko] HARE 7
20l R WA EE 9 AR o olgaigiont § A2ET AHel
chzr} 7 sjol © AT} 7o) Solal) BAals oju] AlgelT glons
sl7]12 3k, diwd 1990.2.27. A1 89t}714342 T

9) AL 2004, 4, 1948 R, *, e HATECE 12D AT AUAREALLIHES] vl oAel o Bx K227}
AN T 4] Skl A FoF o ARSI Aol ok, B T RS 5 A A ol e 7&50}
£ 5 A2l g 2Tl BT TIAL Lo, A BAIS WAy o)) RS el Al Hey

ojzolt},

3) o, IR ED} AR SR LA 2 Ao AR, 2002: FHE, AU AL, AL HsiaTs 7]
S3h WAIE AL, 2004, 11, 13,5 AR, AAAZE] WA HWF | 2004 AQAZE Wk YAk Ault, SEAA
AEE, 2004, 11, 24.5 945, “AAAL ] QlolH 4 B w29 EY BN, SRAAIRINEL, 2004, 12, 13,
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A e =2l gigt Alnjel2 ATl Sow o i B E2o] of2ofx|7|2 7|tfa) He, ofale
A AQARI] thig BRI HeElo] Qi nlae] AlE 40w A9l AakEe] At Hajo

b1 O A8 B HAFD), feluete] 71Eit AleleS AR |2 ST

=
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0]=+2 o] 24} ‘Common Law ” = Case Law ¥ A|A|] =1710]7] wjito] WAoo} HERTH= A
Al AHI7E A=A we- Sasktt, E3F 7150 Aol Ugo] AlglollA A= thE A, 2 AS v,
A8 W Aol oAkl wALS] Fa gt Y T2 she]al of7]of ge =07} A= o] Sk

Case Law+= 3}9] ’\}Eﬂoﬂ Eﬁﬁﬁ/ﬂ 1 o] o]& Ql-83h= AM|, FA k= AR, S5k= AL, R0

A Al ol Bashl 613 91 o] 2 A8e Tl =Holut HAE Bobd 1 o] glojuf A= 4
AVt B, ol ol 225 sl 48 A6 ol oblsl el HelAS A2

o= °]& leading case 2} 8fo] 71 o] % FAlFIL QI-E-FT
ShLto] Aol Al -4*}7} ofil HYZle A&l o] et QA5 Usol L AR FAARY olF
Sud . test, © factor, * requirement , ' rule & FAOZ o]FE0o|7|% S} ?
ofefjoll A= BA7F Hrlof =l 27iskd on|7h ATkl BZtE= vl Al A4 I weE
BEsjo] AL A AR AR Ho) Ve |G AR, Eak o] AR A4 29
of gt =i o] I Ee WA FEfgt &, Ao g olof LA ol A ZAI7E HAAU =

5) AYQ AAE vl ¢Fal YF ATYUAECZTE v wshs A= P‘/H AL T 4= glovt HolA] AdS AT wi= ofxty] A
Agl st AET} vlwrt SAAET AR SRS Al diet A T o] % EAjoltt, whekA o|F A 7het 47 glet, wl=t
olils ARkl AU BE ou|X|& FAUE ARSI YIthd 19 vuvoRE FANY FEsHs As7E AAE BF et
Data East USA, Inc. v. Epyx, Inc., 862 F.2d 204, 207 (9th Cir, 1988). A|3PH | v wE £ ‘A4 ol =7 wko & Artsl= A
EAAR 1 L & ES *]§¢ gleA deute)7] e shet, B3 AU dFY 9 AERA A2 ] vlaglo] 224 HAFSHo]
vl ash=dlo] = A7 gkl & Aofek, Eatof] ARG-E ATAES AL A ot Afo]EoflA] the- R & WAL QIE[Ylof|A] ofu]z] A
AL AL AEU & 714 Bofl s ARSI, ofgfolAle AT, AL S, AY G, AYY 2 AejHo|x

ADY AIAA a4 5-& BE 22 oulg 2= 202 T84 AHEote s gitt,
6) thit, =iell Al A7 A AFIES A9, 1A R B2 st 11 AolletE HEYA-L DAY I A S wal £t

7 olg W olzt Moshr| & it

8) oI5 T olztal Wslr| = skt Ao shute] Al Al H o] st HAE- dejrt A RN U9 Aol 42 7F
HAAE SJuigict, Al E SoiA S48 ¥ ¥2lE common law 2L sh=d], #3E FA3t Wach) T thE vlatolA= ¥z
A9 Blj A, AL Hrks dE|oke] v, EAo] v] Fa3t SJulE Zh=th MR 4], Hgo] Y FH AFTL He 2] Wi 2
AAE ‘civil lawA ) AAZL e}, G} 5o Fa3t o]z of7]of gick,

9) dlAdd], Aazsfol o] AEH AV ARE Tsh= O] FE|AE (bifurcated test) & Tl= ALY A93] £3HYo] Sid &
Marty Krofft Television Productions, Inc. v. McDonald's Corporation, 562 F.2d 1157 (Oth Cir. 1977) AFAo|A] WrdA|7] 7|20 2
|5 Krofft Test 21 5}a1, v}t A HYUo] CCNV v. Reid,490 U.S. 730 (1989) Ao -8 A2E3l 42 A2HE9| 13}
7] Y13l gt 13714 84 58 Reid test T Reid factors BHl 3= 213 2},

flo Mo rr

20054 &5 [EH 83]



A== JOURNAL OF GAME INDUSTRY & CULTURE

A8 227 SIEk Hol AAEE Aufur] S

1. ‘Scramble’ HIY Apzd™

‘Scramble’ AR &1H1 ‘Scramble’ A &HH2

o= ofn] e o] & d#fXl Scramble AU Pl=r9] SternAHStern Electronics, Inc.)7} 1
A7 gaxof tisl] A2tEe 28 gl T AlTo] disiAle e 2 e oFlel= Aol
SternAk= 19819 F= AR O] AYwollA 9] AlYe A Hal 22 A2HEAR] 42 -4 i‘/}ul’\}fﬂ =4
2] ghol HAIE Fofl Fu|et drlof thel 5442 AHeto] A HSs=d 3

T4 Omnirks BlYAYE] BiE A=A SternAb7E ‘Scramble’ & SAISFA P%%‘f& ‘Scramble’
nt=7h A3l ofAlo| = Qo] SternAte] AlY It A7 4 FURE AU BHske] SternAe] AU
Hop a5 2o 7k o] )y AJALskGiTE

v AYAGH Y 78 FEAHYS SternAte] 7418
£°] OmniAl= ‘Scramble’ o2}l o] 20171 A2 A 2Hzol| et A]
A4 AfYE SAIskL, AR} viY A Y} Aske] Scramble 4
FE ARESHA| Eoes A8 WRHL” 22U Omnirkes olof thsf &
2319, A0l 3Z SternAke] ‘Scramble AlYof| = AlZHA @40}
TRk A7 Qa4 vls Aol 8Fske AR 9
A 3Hfixation) 2713} TR (originality) 20-& SHAI7IA] H3t
ohaL F7sto] nl= iieka 9 A|23] =3 o] ofof thaf) skl

Scramble 2/ o}

J
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10) H]=goflA] 22l HEYRAHAS FEE AFdFL Y= Lexis(www.lexis.com)ollA| Pac-Man’ 0|2t Tol shutat Abd AAE 3
Hol Rl 1007)9] Apzlo] ZAE| A F2] Sl Nintendo 2he o] 202 HNaE 1 4xe] Azlo] ANET: 20054 2
4 259 WE.

11) Stern Electronics, Inc. v. Kaufman, 669 F.2d 852 (2d Cir. 1982).

12) 523 F.Supp. 635 (1981).
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022 32| ALK 2sH Al HlZ AT

Omnirte] 91eF 22 f%L O] F7F 7Fe Rt 24 vl= AR 2
A2l ofgt HeE =31 Ql=d” Scramble A2} 2370 Yehh= A|ZH] ofu|R]= A9
Aol wheh EebA) 7] EH—?:@PG) o] miAlo] 2 E o] Tkl & 4 QItkal A4S e Q17 wieolt.
T2y A23] ¢3S 52 Scramble AU AAA Q47 AY o-§AE gk Hloj A&
ARSH= Alto|u Ao, 95419 RECL £ Fof upet AA| A 0 ThE A Abdo|A|vk 11 A2t
A Qa0 W F2 I 52 v Aol ZI3E wiobt 27 Stthconstant).” AL Hkeh ! wh2bA 11
W29l A (repetitive sequence) & Al A ZHA QAT AZEHO BHEE WS 4= Q1= Ao},

Cher, A 823} Hste], Omnidte] 4= 7 T2 HMsh=d|, Aol 149 adS
AstHA AYQ o]-gAL= st} Uef= AlY Q] AsabHS 7} shHo] A2bEo)7] wiZol 224 11
A Q= shdol| ARt AAtar o] He S & 4 Ikl shieh Y Ry 9f > ¢ st &
ollA & AA™ ZF AYolM A5 0= vk = AJAZEA] 840 o3f Wolzold 4= QlqlTh 1At
Omnirks HH LAY BE AR 84 ofn| ghEofrl el Z2adllo] o3 A== Zol7]

—

W] A2Mgo] ikt Fsea, olof thal A28 £TRUL A AHZH ansh ARE LR
W BE AL THALEA WA A AF2A 2do] et F2Ho] AR o] Fo] HFEZR
] Bl B4 H3E Omniets m bk Besta,

chik, A123] SEMAL of = 71o] WEAQ ofu 9] ko] AR HES W 4 i A
O 9] 455t ol A, olol19] Ssbol TR ST FISZH PHeth 24 ololclo
o B HER DA S B YA A BT Dot geka sk

13) OmniAHE S| Ak Stern bt Seramble Aol ol A2 M) ol B5.2 e Ak ol ke oA etk ok, 1 47
£ UREZRIUN 9 101, L SRR ol Al Ae] A Rsol A AR ol 257} vl A
2 ohjea chEgiet
) 1) 9] Al DI ol el Sl Bel Aol E4e A3 7} SR A O 258 0 4 S}
2= o}

of BAlop pste] £3] hFwi Abdelch. thil, SjelAli AaEMo] B HYRLACR WA & askerie} Batslel =
o] 91| white] =ojo] M7t ozt kel St el AUNE TS B A5 Qe B Ao] ehgsichn AZshue

SoAE Fad Al & Aotk

15) “Copyright protection subsists, in accordance with this title, in original works of authorship fixed in any tangible medium
of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated,
either directly or with the aid of a machine or device.” 17 U.S.C. § 102(a).
6) o, $Al0] Ao aehe wshA] SrehH | HaL 2 o] nlAkdd 7|25 B A7 T oAl AT RN AR, $5A0) F
ARE P39 wolot &5 T 24 whet FEiHich
7) A, A0 woF M7 7] A v|gYy) ARYA XY 5 w3 AL QAET AU AR A H37|E 434 iy 3
THLRRE Fopa] XL Yo JgFo] YAsIIL Kkt

18) A= AU 7 o] 8RS0l AlYE Adthe Zlo] AAS7E Ha I A= Qlsto] Uetu: ZF sl 9] AatEo] |

thar 2%t Aol

1o
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2. 712t AIY ARz

Data Eastw= "= Zg]zuolof] 2218kl Y= SAt=A oA |o]= Aoyt 7HE& Aol T+ Al
A7y 225 YRRl Az, Tfishs JY9S skl itk Data East+ 198497 Karate Champ 2k of
Aol= AU} 78 AYS SAlste] d23} vl oA Fstiet 53], vl 2L A4
Qo] sl vl A2l A4 552 shelth. 191d| Data East®] 334! 9=2] System I
Software, Ltd.2h= A7} 198597 ‘International Karate 2h= |52 7H4-8 AlYS G=rof| A Thoj
sleirt Ay ot &4 Epyxehs 3IAME £33 World Karate Championship 2k 0|20 2 b= &
S ZATSEAT

World Karate Championship tH 1
LondonE HiZ2E sta1 RACE,

7 A AU L 7k AY AR 7 o] Aart ARehe Ave BARRE AR 84
2 o|FolA Q. 53, ¢ 7 AU AdEol 7HHHIS SAA S shal, SlE efto] Al st
I, ZF Age] Al gl ot o] Aol ThE LAY T4l YR 7 A 9] ofulet i) o R E
AASIL Tk, ZF AYS Adsrsol Mg Aubshe UL 2k trt AL, Aese] sty A4S vl

tl

N

= WA= Akt

olof| Data East+= EpyxE A2 24 sl dxd Hall, JdeTHtrade dress) FE olFE &
S A71SHAL vl AR e 2y ol ERAR Ao A= A2 a7} Q1A= o] 7HAEol
ST 9 MY Epyx o Aol A% g o] AAQl a2 AlLfstale, Fad FEou A
ol ow il BYA @A ARG EYTIAE £ A o] AFoR FUdrHqualitatively
identical).’ 3 kT

Aot 72 doto A AWHEL EpyxE sto= ‘Karate Game', ‘World Karate

9

19) Data East USA, Inc. v. Epyx, Inc., 862 F.2d 204 (9th Cir. 1988).
20) thet AR Ay ‘trade dress s AR LR okotrl,
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Championship , International Karate' o] 2@ #2220 BA)| vjZ AA| =
] ZZ](permanent relief) S 8}l Epyx7t 8lZ3E AQQ] &)= (recal)= HH 5
ol skl vl ARt A93] &I MU F AN BARE SARIEe] 42 54 o)
Ao oJ8)] TS Wk, By Ht 2R EE 787 FojRle A ‘:o]
o] A+ Hellg I Etet “AEA FAMd (substantial similarity) 7]
iy

A93] =3HAZ 9 ARlollA = AU AEA FAMS wdsl] St o ® A|93] 3] o]
WAL 28A HIAE (two—step test) & AE5t). &, A MA= RA HAE (extrinsic test)
EH T ofojt]oj7h A 0 & FARA] A H = iR 02 R85} B4 o] ZhaRk LA A2l ]| 9
3 Attt o] g A= o] 21t BAAQI E3fl(analytical dissection) o] AREE=H] f-AH ol

H

1-m
QL
rir
POy
rlo
o
°
Bl
i

that £44Q) BalE sho] Fao] Urhd WE §A4o] B ofolt]o}S AR Qlst Aloleh
ot HAHR GAMo] gl Aol wehd, 19} 2 GAE B Rake Ed(unprotected

expression)’ 9| -FAPIOA] 7]Qlsk= Aol Bafsitt, F HAle WHA HAElintrinsic test) =4 9
o} Zro] ofoltjolof glof frAbgol I 11 ofojt]of o] EA oMk FAMIO] AFHEAIE T
7] Eieg] o] wf £ A2 Alolo] ‘HAAQJA NPT L7 (total concept and feel) 0] AAHOo = o
AbstE 1 Aol A E s Aolth AAAA Add = @EH U #EA (reasonable
observer)23” o A -ﬁiﬂz—‘] o= %%3}71] ok
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AR AR oyt B o] Ak stk E@ o] élél@‘ﬂ %*Vé% gl Eoh, 3
ojxl ofoltolE A2jst=t Jlol WeErtd iy AR #F ¢l 49, I Fd2 olEvt B
A1 (scenes a faire) O 24 ofo|t]o]ZEE Pzl o Sulwls 8 0] 1A Ao|7] g A&ty
O HSE & 4 gtk
AYHAL Aol ik 244 23 e
5

2 1571 ZHo] ofole]olg sk gicku

l=t

Ffol slete] 457712 BASH) Glof thaat 2

20) $elUete] WAAS A2 1 o o] Data Bast7} A45to] sl 7315440 ojs] Epyx7} o|ol44 e & Aolt. S-2lukzte] 74
-rﬂztol«lAPd% S wele Aol thA] 412, 288 e ol vl T2,
14

99) u]= H el A wAk %2219 v Al Y(reasonable jury) o] € ZoJt},
23) that, ml=e] ?ﬂfﬂi 9] 7128 FAIA A-gofl Ylothw BAA B o AAEH| o) REE W FRENRE 2EuA A2 H]uste]
HAAR FAY o] F- 5 Adl7] = shal AR ol oJaf EEE A o HEZAE A AR nwslo] HAA JAM o] f 5 A

37| sjo] ABA R W7l of it
24) o] ‘ofo|tiojo} HHO| FHA Eiz S3F olehir SHet] AHAIA A2 o|ut WG o] 497} Tefsiet,
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Karate Champ 3™ 2 Karate Champ 3™ 3 World Karate Championship &t%2
(Early Knock—out ZHH)

. Each game has fourteen moves.
. Each game has a two—player option.
. Each game has a one—player option.

. Each game has forward and backward somersault moves and about—face moves.

1

2

3

4

5. Each game has a squatting reverse punch wherein the heel is not on the ground.

6. Each game has an upper—lunge punch.

7. Each game has a back—foot sweep.

8. Each game has a jumping sidekick.

9. Each game has low kick.

10. Each game has a walk—backwards position.

11. Each game has changing background scenes.

12. Each game has 30—second countdown rounds.

13. Each game uses one referee,

14. In each game the referee says begin' , ‘stop, ‘white, Ted , which is depicted by a
cartoon—style speech balloon,

15. Each game has a provision for 100 bonus points per remaining second.

A93] =2 ¢ 15714 542 TR A Aak, dubA]l et F4, vl e ofojrof, Al
84 A, AFE 29y, Rys He 5 ke Axxek FE 228 A% (inherent
constraint) o] AW42] 7] whiol| ol= 71t Algtoleke ofoltolE ke H) Qlof Ao
HHE 7L = 7hetE] S22k oot ol ErREA 0 AR Ho AU ‘BEHY A (standard
treatment) 2t Ko} HSHRS 4= oo}yl WQkT)

A, AHE2 vl Hagolth A2t e Ko g fhstolof skt ol & FHid 5ol 9

82« HYPixE



o=zt gh=o| H|IxE &sh Atz Hlw A7

SHAT. fiet é‘% 7R & o‘°ﬂ 374?%}?‘; A= 17,

Incredibles Technologies, Inc.( 1T )& ul= ¥g]ico]F AP ZAXE FiA Golden Tee U
Golden Tee Fore “eh= F83t HIH L ofAo|= ZZA Y-S A|2sh= SAte]aL Global VR('GVR )&
ITO] AAAEMN vl A ZU ol At AE FiL Qe 3ARIE JA ZZ2A U PGA Golf
Tour 2h= AlY& A2tste] lstsict,

P

t.;.‘vnp‘. ’._
‘ ~ L g

Golden Tee (Coral HiZ) Golden Tee (Pine HHZ)

GVRS AZ = AAAAIY] 7AF] EA Sports25-E] PCAYS! “Tiger Woods Golf” 2] 2 10| tj
ok g AL E HojA] ofA o= ZxA Y-S 7S =H 7129 Golden Tee AREARE] AHA19] A

S ARES=Y| 9lo] ot ofE20] U= Golden Tee?] oFA 0| = AlYulAL; 2 THcontrol panel)
of = EdE(trackbal) ¥} HES] HE7HA] e o= w2t ik

w2hA ITS] Golden TeeAlY 2 GVRE] PGA Golf Tour Y2 4418, Zdo
QoA vietet = A%, vEA7], Tf(green)] AANE, He7te, U FEjQ] A5t Ak

5 of2] 7Hx] EA- oy HAE S| fFARSERAL 9] tiFE-S Tiger Woods Golf Aol e §L

25) A e Karate Champ & TYUdh= YRHAIQ1 A8 17.54013L, 2 d/dolu], Aol thgt 2|42 vjgo] Q= 7oz & A
Q1) He oA Q) WA GAA] Bt xﬂa TAH R A el 9ot olet

26) Incredible Technologies, Inc. v. Virtual Technologies, Inc., 284 F.Supp. 2d 1069 (N.D.Ill. 2003).

27) 2002 % 2003HH % i},

28) EA= GVRO| oMAlo| =8 ZZAUE 7dshs dl glol BEAY AlE Y& A4S 4 QIes I AZo|uf 211 55 EAY AXof i2=5
SFIL PGA Golf Tour?] 7NE#HE-E& skl AY ] tARelel thgh 252l Aea7kA] 2k gigich

29) o] oA GVRE ofA o1 =8k QFoll Sl Golden TeeAl U= @olA] P BlAbe]l B 2Euke] AR St BlAfe] Huf

0] Golden Tee?| ofAlo| =820 HojX| I 2FW7A = )2 AREE 4= Q= AIY Y] AZE St

olE3

2005 =5 [EH 83]
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Golden Tee Forel 3H 1 PGA Golf Tour 2t 1

thik = A9Qe Z 05t ojn|gls HEo| A Zjo|2 yehli=t] 2AL Golden Tee WEA] ZZ

Golden Tee?| €2& PGA Tour Golfe] ¥42&

olo IT¥ GVRE A2 7FAE(preliminary injunction)& A|7|5tHA] AZ-E s} Gl
(trade dress)®| HshE FAsIATE™ 2] Wl 919k 22 W89 7Fx o] AR = F #o| 4
7190 X o]%of HF 2-371Ho] Ael 1L AAo| A= AAE Aot ? nlx defiol: B
A AE 6 52t A0 ek s kAL, T 5ot T AN AR H R AN AZAQ] Ed|o]

o E MR B2 AlES SULE AESIAT 7 AN on|A|of et HAARIT} T2k EERt v

o|N
o

o
=

84 Al

e

X
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022 32| ALK 2sH Al HlZ AT

Her AEH UL AR F AYS AsshaA vud 4= Q=S ool = AU7E WYl AEsh =
SFRATE

WY $A1 oAlo| = AlYdEEAeL 2F Tl A= A2 o3t HEE & 4= glvkal skoich”
Ok, Aldsae ojnfAjof thsiAl= “gel Al Abde] Hels f, GVRO] 1T AlUhHof vrehd A2
Hrol| o} B 5 v A9 HA|AQ /Nd ) s EAISHTL A3 WE & AleA] ool g
2] QUeh" AL shef A] 9 7k Al AP rR7 R = AR A Q1 Ad g =7 O]%T% A&

1 AV Y IT7F ke AR e tiF2 HlY @ FZA Yol Aol 240l AY
55 24% T opAlo| & HT A U AAE o) 20| AU 3 E A% EE 1‘/}7‘] el Hodtk
oAd, BlAI71E 5788k Aolu 233 Adshs A2 AA ZZAYME s Ao Z2E H|
HeAdos ZﬁLOVﬂ Abst=d| Qlol BE7hastal, vw Aoy Aaed) 7] Aein)
oFAlo|= AY ZHof| Qo] 239 FPAlE o ofo]E Ko ® MAH i §le #EAQI Aol
whebA T19f 2 g aEo] FARt WY, A7), A A% wijx] Foll QlojA] BRI E e e QAR

PP 07 FHGEY] o] 22 A|FFHoz YA FYUI F$(virtually identical
copying)' ol|Rt HoRkE 4= Q1S Aot}

4. ‘Tricky Trapper’ vs ‘Mouser A}z

Frybarger+ GebelliAlel &J3l| 11-8-%o] AsPHA] Tricky Trapper 2= AU HARH= YARQI 1

0) o] AFAYAE obAlo|= AY719] uhaL; 2F Tl tidt trade dress Fal7F FE ], HYol A& ofglollA] Hi= uje} o] A-
2 GAAo] 917] WlEo] ‘trade dress A3 o= v Yoyl HkstA] i), ook= WR2o g ez g3 I AR} ol
E] o] 2(Graphic User Interface)?] ‘trade dress of thel B3 =9 ¢l o} ofof gt A A QI == Ei1o] HE dojAuz
ARAHOR AY3PH| 0|5 HL5l7]= ofeE Zlojek= ANt gHs|7| 2 3ttt ‘trade dress @ ‘total image of the business &
A SRR = APt S5 277 4] gout 98 YW AERE Wosk= Zlo] B % Atk $8] WA welE Mg &
74 A W Gy Hoof W3t HEY A &1, 24, 7Ie BRI AEYE AT A AL E Aol dAE A=

93] ofAC|E AU FHEF 2ULE AUSHEA oMAlO|E AY7] fjuto] thef] 919F 22 ul=dt BAS) 227} Sl A

i
u

od —
2 A v GO, WA BAIA 7F 22 gl A0 s]eler), obAo|= Alluhae] o] Tk tiAkel Aol BAIE A7) 2 4
= 912 ol

31) BE, %% uehilts o o) Aol AR 9w, HE Aol SHR Bokadal 262 WEo) Agso] AT Azt o|Fela
S gt

2) 01710l A = T =Fo] e, B9 HAA) o= Aetelr| 2 jit,

33) Pac—Man B[] 2AAe] A&7t EAE Aol A vl=r At A|73 <3HYLS “Scenes a faire refers to incidents,
characters or settings which are as a practical matter indispensable, or at least standard, in the treatment of a given
topic.” o2kl 1F3t v Qlek, Atari, Inc. v. North American Philips Consumer Electronics Corp., 672 F.2d 607, 616 (C.AIlL.,
1982). (quoting Alexander v. Haley, 460 F.Supp. 40, 45 (S.D.N.Y. 1978)).

4) 9] AR A & WAL ZHE Al AR T} rE7 IR 2 S22 A Y-S AlRFsket] Aol B e Ax2 AT} oA & Aol WAE A
Y] EAEO] AR Holgal Kol 22kl i ek gttt
35) Frybarger v. International Business Machines Corporation, 812 F.2d 525 (9th Cir. 1987).
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2 (design drawing)¥ S-5%(flow chart)E B3l 2Fof w2} Gebellirloll A|&3FAIL GebelliAl2]
Qo] o3 AR TR AT} AAS S Q= AT A 25Tt Frybarger?} Gebellitol] 23}
+ &< Gebellirk= IBMZF IBMO] PCE 913t A} vl @ 2 T jllof| o3t A ok A4kl Slsle
ol IBMt Al 7§ 9} BIH @A fe 87| = Sk Al Aok Al d skl

GebelliAb7}F IBMO| Al&3t A2 E E(storyboard) 9] 3luE ‘Mouser Aol st Zeld|
Gebellirks & o5 st A 552 stal IBME ofof gk niA gy} vig-S A&l oo
Frybarger+= Tricky Trapper Aol sl 412 555 SFL GebelliAke} IBMZ = A2

ol EAaxE= Al71skeich

o= et A193] 31U Frybarger?t GebelliAke] AlY Abelofl= vt 22 127119] ]
3F 540 Q1o o= HIH @AY Q) 71248 ofelt]olE 45k Aol AUA] e Aor A9, 11
Aol AL slEjEie o] F=oj7l ofoltojE AE|sh=t] Slof ‘HEA o|AY LpE7HE T A
O BN AAHAYPY HoE WS 4 glrkal sheltt,

1) The display screen of each game is filled with straight rows of pivot points on a solid
colored background,

2) Between some of the pivot points are solid lines, connecting two pivot points,

3) There is a single protagonist.

4) The single protagonist has legs and a face.

5) The single protagonist moves vertically and horizontally between rows of pivot points,

6) The single protagonist may cause one end of a line to come unattached from one pivot
point and attach to a different pivot point by bumping into the line as the protagonist
moves between rows of pivot points,

7) There is more than one antagonist,

8) Each antagonist moves toward the general location of the protagonist.

9) If an antagonist bumps into the protagonist, the progress of play stops.

10) An antagonist will be immobilized if it is surrounded on three sides by lines and the
protagonist bumps a line across the fourth side, closing off the only remaining avenue of
exit,

11) The player may obtain points by causing the protagonist to elude and ‘trap antagonists.

12) The speed at which the protagonist and antagonists move increases as the game

progresses.
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o=zt gh=o| H|IxE &sh Atz Hlw A7

Syt A= AlYINEERER} SIAL Afolof SEa] HHAE 4= Q= 53 o] EAolkal A Zsk=d] o]+=
‘olo|t] o] 9] A& (idea submission) oY} ‘118 A& -E(work made for hire) ¢]2h= T T2 AL of
7% 4=k ek,

5. Ol= EHofl LI AlMMEIZe xMEfAHEsl HE 71F
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é
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P9l A28 3l A8 wsuee 47
{5, 25} Ol £ ks R910 2 A SIS SPolgle B2 ol et 2
o} §) AAEO] ARE 23] S 493 8l UelA AIE AAERA A AR ofu)x)
o TIEl A W) Abdolut Mg AL Qlejlol o] AL Hal Aol A5 Q18T ¢a 1w
F0% 90| 230 Qlof Lol A% ANSHE vl Arka & Aole,

9 BASS AEs BH, )5 Hee A2k e Ao 1) Unst A A

7 2) 1= Yo AAE HZ(access) T 4= U= 7131E IS A, 3 ¥

-

l_.
o
H
(TR
lo
fo 5 b
i~
=
tlo

s

hy3

R
W

>~

>

K

o= AZA FAMdol = S 86kl 1AL T F ARA AR s = oot ojet £F K
off qlof AFARI frAdol lojof Fhbarl TASHAL S5 & = T E]E, AYQ] om|A] Alejof] A
A APl AeAl ool BsiA = olEut Ol HAE Ve AE3le] 2uAeRe HAE
NI =2 of] ofsl] o & HEstal ek WA Q] A 7|E 2 vhEd] AR 847 Y] Ui
of Hl‘lg ol W IE SHAEE, o3| A HH7|EC R A8kl Jlae & ¢ ok o, vl e

o
2242 A, 2= vy eAds SE 2R dRtehE AlYolu Ak A9 &

A
AR Qs FAo| BrerPashAu 520U £EAY bl fle £ disiAe olE B%

u}a}/ﬁ AYD AZHEY o|u|R|= A Ao g ¢HAs] U5 EA|(virtually identical copying) 3H4]
S Aol1 0|2 ‘A|ZH A 7|&(virtual identity
standard)’ o Fﬂrﬂ HEr)

36) thil, A23] 2l 298] aldeAe] o FEAE o|2e et YA e
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1. MZFAEsHo| 2ot sh= Halo| Tt 71F

Tt A Al Azbzoll Hote] Azt Hafe] dvlEs R AR a2 o
=5 ARIE AleJstale ok ot wheha 7|Eof Weo] Azt sl ARl A2t Hsliol
7| Eo 2 BAR Ye5& “W Aelste] o & Ald AgtEel w3l Ee el gl& Aol

A, 2] e A2 Heof diie] He Ated et dle] el Ak HalA =
glof ofsto] dojxl AV = A7 A 2 E olofof slEE ARt HBSlal = 2l A
A AR A o, Aol ofste] FAlAoR of el Tt R EAFA olrt. "HHH ]
A= e = OPOMOM o2 T AMS H Y I AAlE A 0] =3, Aol v st ek
Aol ~EE GO A5 ALt ¥ U2 H o0& Aol F 4= glrh” 11 slo] ‘ofolr]ol9} FH9)
o|:£% (idea—expression dichotomy) & WA= ofo|tjo]& A2 o] Mo Hal Q14| et

U, HiH e ofolrjole £ 2 of o] w2 ofojrjojel £ A Akt vl gl =atut
9] Als5Al 2 (synopsis) 7 449 113}?1:% HafstAriar =45 ARdoA] A ol oA FA8HAU
A2 /¥ 52 ofd FAIE b= dl o] FFHer 5 HElL /\P%M B 0 o2 otolriof 9

= A2 A4 ot e %: S o Qo g up ek sl A oA

= HarEEhs 2EUAY AN mieell 54 FEHE FHsks Ao %ﬂﬂﬂ%”“’, ST AA =9F

LN
o Shetolic T4 52 Bl oFF 440 ASEgb: 2 QA S o] g O ETRY

g0
.41

rr 1:—1 .
cel

l_.

r

e

1) Bokn] ofgith Zte Aele] ol 7154 9] thie] 1k 2eldl el Gleks oloblolck, Sho oyl © o] stk
A A4 37T, 1o e B R o) of ) ol 917]2 7]hs) e,

8) wAo] Auel & 4% ololtiolglolE S5} vhx) ARl et BEE F 4 ke gele], o) $io} 28 EHL o
41997, 9. 29, 2+ 977F330 A%, T 2000, 10. 24. 431 99tH0813 A Fof|Al= o o]Ge AAISHA] YaL AA =] o] Ho|X]

o)L
BT T,

9) ti ¥ 1993, 6. 8. AL 93t}3073, 3080 V2. ¢ BAY W8-2 i 1996. 6. 14, AL 96T16264 WA= ThA] 7F ¥l HhEE] a1
ek, 2y 8] AR ZW“ S o} - ke Eim ol 0] W9)ol &eh AAHET okt Ao g ol L(H2% A1%), vl A%
A= g ofolrjoof tis] E¥3| Agst YA= Yok u|=F AZEHE “In no case does copyright protection for an
original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or
discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work.” 2t FA]Z 02
ofolt]olof thafAl= AZAY Y Ha} w2 A] gFa-g sk ek, 17 U.S.C. § 102(b).

0) o] el §lof tii & o] 24} Scenes a Faire 2l B4, H2ATF 0o]E& Wolso| 1L Gl 2102 A7 fleh 59
89 AAl= 24 HEE ZobA 9oF 3} RAE H|ne| = Aloof] AZA a7t ZAIE Aol A E Helck, AARAE A 2002,
12, 18, 4131 20027131984 A,

41) ol sk B A s S5 71Edel, Hold s, AYS she A 52 ofelr|ojo]l &3to] HERRE 4= glrk
I FAEE AHEEO] .
2) ol LERA2ER AP A W =,
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=72) o] Sfste] Areo] ALGE T 93, 1 ZEago] ofn] “EEA Q1 Alo| Hol He o] uje
0 2 AUYAS] Ui A B B8-S F7kste] At Gk 0w sfe] AT
HEYSIE ARSI ofoltlolel EHY §F | AIAY BF 0|2 L UHW o}2L 485t
Qirha Ay

Eat, AL 9lof 2ol ofolr]ojel HES T T, 1 XA FINE ALUo] BEFHE AL
AAAe] Aol LiEhd 9l el BB o Sirka sji glom A% AU e BETiyel §7)
S 3A, ofoltiofrt oyl el Sga 2, B, AAAe) 4] Lheht 9 AL aghto

B Aolch o7|A Az ERA 7 skl UL W) RS 7K ok A U Hag
=0 B4 & Waw dhrhn ww gk

L g1ot 7ol AR AxZe] Ha o2 shel7] Slate] U AR Aolo] ADH FALAe]
Q7o) o352 BEIRte] QloiAE Fael AT SR FHTHE 7haa thulstolof gkt
o 9lof 2ol AlAA GAIS T3] Qlofais ol A Ajatgo] WA AatEl Agtge] o
A 3o o] ol§ 1AL AL AT

=

l'

—_

%

S, SFEA WAL o B AR A2 Wsle Briste] AU Halrk AFH] sttt A
A, WA A2 Gl AR B YATte] TAL o] GG At B, AT] Y HAE Y A
Al A Aol 1 A0 siofl sl A1 Al 2 df 2 2
L RS BATO RN EBA GAH0] AHHL A9C|20 FRA MEAY G )9t BE &
o B3t olut @ E 7]EF ARAS] Fito] BAPORMN o AT Afolo] £ f BAOT A

43) A5 1999. 4. 7. A1 981123616 A,

44) E3]AFo) AR, tie A, 20029 2669 o3t WA Fx

45) Y 1993, 6. 8. 4132 93t}3073, 3080 4.

46) W1 1999. 10. 22, 4131 98112 T T2 AHET} TEE Jr 2 A2xte] f4do] veh 91X ofdste] AFaHde] Q1A =%
o= A9olls o] A ] Bathio] F 47} glrh” 3L 3to] o] T2 At} TEE Jwo /A of=kal skt glrk.

47) i 1997, 11, 25, A3 9722227 T, i 1999, 11. 26, A3 98tH46259 T AL “A2Ee) As) o1 E 712)7] $Jste] F

A Atololl AEAR Aol Sle7ke] o BE kel Qlofh: ARl RRF Ao sgshe A whE 7H|aL thE]stoiof diek”
I 3haL QTh, uhebA] wher oabA] A2l g o} -5 7he)7] lste] F A2k Afolo] ARA fAe] Slevte] g wdste L &
Ze-ole @ Aol MEA F71E g2l 2840l didshe Avte 7hA AL irjstofof itk i 2004. 7. 8. 411l 2004tk
18736 4.

8) 19l 1993, 6. 8. AL 93t}3073, 3080 T thHY 1997. 9. 29, 2 970k330 A%, o 1999. 10. 22, A1l 98112 TA-2 Lot
7HdHH o R 7Y Wgo] He ofoltojut 11 7] o] & Foll YolA Y] fAMIS ol ofr RS A 4 i Wk opet £9
Aol sligste F-2olet stol Aol A EA| opshes F ofF (& o7k ik 1L shaL QiTk

9) thi€ 2000. 10. 24. 4131 99THO813 HZE. whehA F AZHE Apolof Azl oz A fAo] AR HEfetE FHoR oA,
olF Ex AL WAV QHEA ehod A2 Hal7t AR EA etk Tt 949 44, 354 £AE ol8stetA 2= A
A A B, &2 3Rl 3 ﬂ TR AZEE 30 o83kt Lx Al Aeolle A7 E 4= gl ek 2
o= 3o 7‘17‘ AZNE AGeHA] 2 Al R ALY 1995, 6. 22. AL 941419909 B2 9 1999, 4. 7. AL 981423616
A5 LAY 2002, 1. 11 A3 20017F5H4687 B 2z,
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¥9l 498 S8 eo] ol F BlAE) 4 ALGSH Goloh FARE GolE A3 Q7| st
Se) M) A2 Wsle Bole] BAIT 9] HEL o Ao} AFE LRI AL E S}

R Flo| 3 A9 AT A2, B2ha 84T FALE 5k Qo] AR §Ho] M2 2R
Srout 9] WAl g 3 HYAOR S Aol W A Ed wpAl] AAX | ol
EEAU AL S| WU A, DA DL TR BA, AL E, AR AR

Sl 71Z0 =M AYAREY AQH §

€ 1995, 6. 22, A3 941419909 #A 1995, 10, 19, AT 95118736 T AEFIAHH Y 1996. 9. 6. AL 957+

21§ o Q1] WRe(GkEAlo] AR TAS Q181 SE A Aol Sl BAS AgaE
SESE EH* 3 BRSOl ol A Qlget = Shurh, A o] sl Y sk de adat 7
S BIGHEA] T T 1]5E0] o] £ WoHEl AQ1A|of HlsiAl: TAERE Rob o 47 ¢

o},
/‘1 LA 1990, 9. 20. AL 8971562247 A, A&aEHA 1995, 10, 19, A1 95148736 T % ol ARE T aH, =
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3) thH € 1991.8.13, AL 91011642 B,

54) A&a15HY 1995, 10. 19. A3 95148736 2.

5) 121} 92| o] WA O E 5o o] HAE 7|Eg YU AR
LEA HAE7He] FA4ZQ ool B skt 92 Ml R
£719 7ol SJsto Mut detsfol H= AL ofyrh" AL 3o o]of this
W 1995, 6. 22, 4131 941419909 B =,
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2. 'RE2|A2 EF' vs ZHIRE' Af®

CCRO] EE2|A2 B2 2alel Aol atel oA 1< o 87} 27} Aleid B AFgsio] A
o AZE Yol k=l 712), Hlere] A7) 52 wefato] At s se) Tee wWAlslel wEkowy
Ape %34 OHLWE B AAA7IAG A B0 £9] A5 F2AA 1 Ba7) geE 1Y

o Zeeb slH Selshs AYolrt, CORS 2L EYA/ TEelrg B2 A9l 2 A, Fg,
ARSI, A, ek, AR 9] 58 25l sl 591 4 AR g a0y
7K Sol HARgo] QAR ERhE 234 AxE] Bkt 2efel A9 AHkeEGunbound)

Al&ske] CCRY 3l glo] JIEIUl AfolE Fof SefEal URkdlEo] o] A|YUS 2efolifolli FAFo=
A4 o] 88 4= Q1= Sl 5 CCRY ZEZA2 E7 Aol tigt #2HS Hsistal qlrkal F4s1H
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o] HzHEA ol Al AR ARt Wl A7)t Hst Al o] 22 AN7L AAEHA] o] o
A7 B4 okttt B3 22RIAIY ] shdel digt At W3l of Fot AAstolAls A-E AL
gE TP Rtk EERA EF of FEA0] IEAE WA o] KISl &, WS EEZ
22 EF o AR BA R 2 o] Ak Alde] & Az 19974 o] Mo oju] AFx], U=
(19944), H= 1I19979) 59 ﬂl%‘ of =Rl Ao BN, ZERA) EF AU 54 AY 22T,
kAl ejxdd ol 9 AU Y2 AT} FUs AV FARE # oy}, ZE A2 B g
U= vl A0l A] - A1 - AIZHAIEE - 28 - AfEE - ofol’l A - B - s E ] | ool - € |
A HE 5 AU 58 84AEE oA AN FdsAY AR 2HEUE A 5 ZEA2 &

56) A&5 AR 2002, 9. 19.7F 200271311989 A%,
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AQe] AFFREE 7 o] Aol A2 Aelo] AE Q4SS wredsto] AE ek & o x|/} ZHalr}
3k oo} A] AL 1 B34S AlAely] weteitia s,

e} 9o} 2L Bl vl Seramble AFAT} TS Bz Aol Scramble AFACIAE 1 AZHE
A 2z} el A .7 Y QANS AESNT 1 LAL Ask=EoE 2 of
So] glgi=u], 22 Wt ofoltiojo] Bt A)e] whlol tia] 7o) AT} ARk Tk
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57) 4] W42 oforjo] 24 B HkS 4= itk ThA= slg4] TEoA 7HEF SAHL Qlct, A&adAd Y 2001, 7. 282 20007+
3658 A% 5.
58) THH € 1995, 11, 14, AL 94522238 B2,
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o1 A% Sl6IA1S) BT T A FAYE U VSN B BAS S sent ol Aol 7
AHo| WPBOE Qlste] CCRo| ¢A B |5 MR NI, AZEYA/L Q) @ SA9] b
S hvil

= T3 2 =
A=t wEAddE o EAY 01%'—011 w09 THE Fol 7haA wEAAHE| Y ERE TIAES HE o R E

sttsts Zo| vldAlaictal 3 Ao|ch ¥ §hH REDAY B 741#&54 A e 5 28 o]
ek, Sl ofste} Age] shjEe B, MHE & A B, AR AEARE - whpiAle]A] -

- AR el lol ek e el e vh2 BUSAL ik 1] ol Rasistd,

3. B 9=0| HE A

Qoo AYAYY A 94T Brl BA TR WEA| golo} Hi BHY AE 397} 8
o, el 4 wele] B e ARl B ek B9 4
L AYES AENH B o] BEEUAL EE Bt Aamo
7 5 ool ohel AeHES sk
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Comparative Case Study on Game Copyright
Infringement between US and Korea

Chong, Kyong Sok / Attorney at Law

Whenever a new game is developed and published in Korea, the Korean journals tend to cast
suspicion of copyright infringement on it. It looks like a passage ritual. Copyright
infringement issue has been one of the hot controversies in the Korean game industry. It
sometimes gives rise to an international dispute between a Korean game developer and a
foreign game company, such as a Japanese company or U.S. company. Most of the suspicious
disputes are related to visual or graphic elements of video game screen. However, few of them
went to the courts in Korea. The Korean legal society is criticized as well by the press that
there is no expert concerning game business. On the contrary, in U.S., many copyright
infringement cases are developed in game industry. This article is designed to introduce U.S.
court’s decision on copyright infringement case relating to visual element of video game, and
try to apply U.S. court’s standards to Korean cases. Before that, we are also going to review
Korean court’s ruling regarding idea-expression dichotomy, originality, and substantial
similarity. In conclusion, it is very hard to protect visual elements of video game in U.S. and

Korea because of virtual identity standard.

20054 &5 [EH 83]

99



